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ORDER
Per P.M. Jagtap, Vice President

This appeal filed by the assessee is directed against the order of
Ld. CIT(A), Siliguri dated 31.08.2017 and the solitary issue involved
therein relates to the disallowance of Rs. 8,49,767/- made by the AO
and confirmed by the Ld. CIT(A) u/s 14A of the Income Tax Act, 1961
read with Rule 8D of the Income Tax Rules, 1962 .

2. The assessee in the present is a company which is engaged in
the business of bottling of country liquor. The return of income for
the year under consideration was filed by it on 23.08.2012 declaring
a total income of Rs. 23,73,49,630/-. In the said return, dividend
income of Rs. 65,70,935/- was claimed to be exempt by the assessee
u/s 10(34) of the Act. Expenses incurred in relation to the earning of

the said exempt income however were not disallowed by the assessee
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as required by the provision of section 14A. The AO, therefore,
worked out such expenses by applying Rule 8D at Rs. 8,49,767/- and
a disallowance to that extent was made by him u/s 14A in the
assessment completed u/s 143(3) vide an order dated 25.03.2015. On
appeal, the Ld. CIT(A) confirmed the said disallowance. Aggrieved by
the order of the Ld. CIT(A), the assessee has preferred this appeal

before the Tribunal.

3. We have heard the arguments of both the sides and also perused
the relevant material available on record. As pointed out by the learned
counsel for the assessee from the relevant balance sheet of the assessee
ason 31.03.2012 (copy placed at page no 2 of the Paper Book), sufficient
own funds in the form of share capital and reserves and surplus were
available with the assessee company aggregating to Rs. 36.20 crores to
make the investment in shares and mutual funds of Rs. 23.36 crores. The
investment in shares and mutual funds thus was made by the assessee
company out of its own funds and since the borrowed funds were not
utilised by the assessee company for making the said investments, we
find merit in the contention of the learned counsel for the assessee that
the disallowance made by the AO u/s 14A to the extent of Rs. 44,801/-
on account of interest as per Rule 8D(2)(ii) is not sustainable. As regards
the balance disallowance of Rs. 8,04,966/- made by the AO u/s 14A on
account of other expenses as per Rule 8D(2)(iii), the learned counsel for
the assessee has relied on the decision of Hon’ble Kolkata High Court in
the case of CIT vs REI Agro Ltd. to contend that only the amount of
investment in shares which actually fetched the exempt dividend
income during the year under consideration should be taken into

consideration while working out the disallowance by applying Rule
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8D(2)(iii). He has also prepared and furnished such working to show
that the disallowance by applying Rule 8D(2)(iii) is sustainable only to
the extent of Rs. 4,04,145/-. As submitted by the learned DR, this
working prepared and furnished by the assessee however requires
verification by the AO. We accordingly restore this issue to the file of the
AO for verifying the working prepared and furnished by the assessee of
the disallowance to be made u/s 14A as per Rule 8D(2)(iii) in the light of
the decision of Hon’ble Kolkata High Court in the case of REI Agro Ltd.

(supra) and restrict the disallowance u/s 14A accordingly.

4, In the result, the appeal of the assessee is treated as partly
allowed as indicated above.

Order Pronounced in the Open Court on 7t December, 2018.

Sd/- Sd/-
(S.S. Viswanethra Ravi) (P.M. Jagtap)
JUDICIAL MEMBER VICE PRESIDENT

Dated: 07/12/2018
Biswajit, Sr. PS
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